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December 8, 2005
| | st

Stillwater County Library Board N 5

James M. Hicks AR

245 A Street S\\\%\:Nw . .

Columbus, MT QEC ’20 "

co R

Stillwater County Commissioners
Maureen Davey: Chair

400 East 4" Street

Columbus, MT

59019

Dear Maureen,

During the budget formulation process in April and May, the library board, in
conjunction with the head librarian, very conscientiously and painstakingly cut $3500.00
from our last year’s budget coming in well under the statutory limit of S mills. We did
this with the knowledge that this year was going to be a rather tight budget year. In
October of thus year the library director was informed that the library budget would be.cut
by another $3000.00. This makes the libraries total decrease in budget stand at $6500.00:

We believe this is contrary to state law.

According to Section 22-1-304 (6) MCA: Trustees shall Prepare an annual budget,
indicating what support and maintenance of the library will be required from public
Junds. The Anorney General Opinion 48 A.G. Op. 91 (1986) and also 48 A.G. Op 3
(1999) states that the County Cammissioners cannot usurp the statutory authority for
sefting the libraries budget so long as the library board holds the budger ar or below the
5 mills authorized by Sectior 22-1-304MC4 (see 200} amendment to 22-1 -304}\

Qur position is that our head librarian goes out of her way to hold down costs of a public
library, often going without needed material. Our budget was pared to the bare bones in
July and we are requesting that the $3000.00 cut from our budget be placed back into the

budget.

e M 1

Stillwvater ounty Library Board
es M. Hicks: Chair

d welcome ap opportunity to discuss this with you in-the next few weeks.
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PATRICK G BEGLEY

January 10, 2005

Stllwater County Commissioners
Charles E. Egan: Chairperson
400 East 4" Street

Columbus, Montana 59019

RE: COUNTY LIBRARY BOARD OF TRUSTEES - POWERS AND DUTIES

Dear Mr. Egan and fellow Commissioners:

You bave requested a Iegal opinion regarding the issues presented m the attached letter
submitted on December 8, 2005, by Mr, James M. Hicks, Stillwater County Library Board of
Trustees Chairman. The issues presented in bis letter require a close anatysis of Mont. Code Ann.
title 22, chapter 1, part 3 and ail statutory provisions contained therein.

This opiniop will address each of the issues preseated. This apinion is limited to the
information I have on file. Any additional information may change the analysis provided in this
opinion.

‘Central to the analysis below is the question of whether the county commissioner’s
discretionary budget anthority as prescribed under Mont. Code Ann. § 7-4-2110, 7-6-2501, and
15-10-420 is superceded by the limited budget authanity of the county library Board of Trustees
created under Mont. Code Ann. § 22-1-308 and defined under § 22-1-309. These five provisions
of taw are central to this anatysis md will therefore be the pnmary focuns,

I note that the gravamen of Mr. Hick’s request is found within the excerpts of two
Attorney General’s opinions issved in 1986 and 1999, respectively. Upon a closer inspection of
the stalute, and, in particular, the Compiler’s Notes regarding the 2001 amendment, it is clear the -
opinions cited by Mr. Hicks are no longer applicable, as the provisions of law the opinions are
based upon were deleted in their entirety in 2001. 1 will explain the change below.
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ISSUES PRESENTED

" The issues presented in Mr. Hick’s letter of December B, 2005, are as follows:

1) Whether a library board of trustees created under the authority of Mont. Code Ann. §
22-1-303 has the statutory authority to demand increases in their annual budget from the county

commissioners?

2) Whether county commissioners, through their powers prescribed under Mont. Code
Ann. §§ 7-4-2110 and 7-6-2501, have the authority over the resources available to provide to the
budget of a library board created under the authority of Mont. Code Ann. § 22-1-303?

FACTS

In tax year 2003, Stillwater County Comunissioners engaged in a dispute between the
Montana Department of Revenue and Sweet Grass County over issues pertaining to the State’s
taxation of metal ore mined by the Stillwater Mining Company. Although there has been no final
legal determination made with respect to who is entitled to the tax revenue of the disputed ore,
there has been an adverse county-wide fiscal impact.

In tax year 2004, Stilbwater County taxing jurisdictions (who are all part of the Stillwater
(Nye) Mine Hard Rock Mining Impact Plan - the subject of the present dispute), incurred a
shortfall in tax revenue irr excess of $306;000.00. In tax year 2005, Stillwates County incusred an .
additional loss of $524,048.00 out of the funds of all taxing jurisdictions. In tax year 2005, a total
of $127,664.20 has been eliminated from Stiltwater County's general fund of money available in
2006. A total 0f $3,494.29 has been eliminated from the funds available 1o the county library for
fiscal year 2006. A breakdown of the budgetary shortfalls affecting all taxing jurisdictions,
including the county library fund, is presented in Exhibit “A” attached.

The Stillwater County Commissioners were presented with the budget requests for fiscal
year 2006 from all local government units in June of 2005. The library board presented a request
for $138,403.00 for use in fiscal year 2006. The county commissioners levied 3.07 mills against
the total taxable value available to provide $136,932.00 for the Library's budget. This created a
difference of $1,471.00 between what was requested and what was actually provided.

After reviewing the amount of tax revenue avaifable to the county for 2006, it was
evident, that because tax revenue 1s significantly less than in previous years, the commissionets
were required to address the limited funding available to each of the local government units in
the county. Consequently, most, if not all fiscal requests were not met for fiscal year 2006.

On December 8, 2005, Mr. James M. Hicks, chairman of the Stiltwater County Library
Board of Trustees, requested $3,000.00 be placed back in the budget, because the board believes
leaving $3,000.00 out of the said budget would be “contrary to state law.” See atiached Exhibit
"B".
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ANALYSYS
Powers and Duties of Public Library Trustees-

L WHETHER A BOARD OF TRUSTEES CREATED UNDER THE AUTHORFITY
OF MONT. CODE ANN. § 22-1-303 HAS THE STATUTORY AUTHBORITY TO
DEMAND INCREASES IN THEIR ANNUAL BUDGET FROM THE COUNTY
COMMISSIONERS UNDER THE AUTHORITY OF MONT. CODE ANN. §§ 22-

1-308 AND 22-1-309?

Thbe Stitlwater County library is a free public library established under Mont. Code Ann.
title 22, chapter }, part 3 and pursuant to Ceunty Resolution No. 98-9, which reaffirms the
creation of the Stillwater County Public Library. The library is governed by a board of five
appointed trustees. Moaol. Code-Ann_ §§ 22-1-308; 41 Op. Att'y Gen. No. 91 (1986). The library
trustees have a broad range of powers and duties. Mont. Code Ann. §§§§ 22-1-309, -310; 41 Op.
AWy Gen. No. 91 (1986); sec also Municipal Employegs Local 2390 v, City of Billings, 171
Mont. 20, 24, 555 P.2d 507, 509 (1976). The trustees are given exclusive control of the
expenditures of the public library fund, the construction or lease of library buildings, and the
operation and care of the Library. See Mont. Code Abn. §§ 22-1-309. The trustees also have the
duty to appoint and set the compensation for the chief librarian and, with the recommendation of
the chief hibrarian, “shall employ and discharge such other persons as-may be necessary in the
administration of the affairs of the hibrary, fix and pay their salaries and compensation, and
prescribe their duties.” See Mont. Code Apn. §§ 22-1-310. Furthermore, §§ 22-1-309(%) provides
that the Jibrary trustees shall "exercise such other powers, not inconsistent with law, necessary for
. the cffective use and management of the library.”

In addition, library trustees have exclusive control of a library's budget. 41 Op. Atl'y Gen.
No. 91 at 394-95; see also Mont, Code Ann. §§ 7-6-2348(1) (the proposed budget and the
number of mills to be assessed by any appointed board, commission, or other government entity
are subject to approval by the local governing body). Specifically, Mont. Code Ann. §§ 22-1-
305(¢6) mandates that library trustees “prepare an annual budget, indicating what support and
maiptenance of the public library will be required from public funds." The trustees must submit
the-budget to the county comsmissioners, §§ 22-1-309(6), and the county commissioners must
make a determunation of how the said budget comports with their authonity over the general fund
levics under Mont. Code Ann. § 7-6-2501.

tatuto i of § 22-1-304(1

Prior ta 2001, the county commissioners were givep the statutory autbority to “impose 2
property tax levy not to exceed five mills for the purpose of raising the funds required to
maintain the library.” 41 Op. Att'y Gen. No. 91 at 394, citing Mont. Code Ana. §§ 22-1-304(1).

' Tpi; provision created some concern with respect 1o the powers and duties of the county
commissioners and the powers and duties of library trustees. Perhaps most problematic was the
question of how Mont. Code Ann. § 22-1-304(1) (1999) should apply, and how it should be
interpreted.

In Attomey General’s Opinion 48 Op. Att’y Gen. No. 3 (1999), Big Hom County
presented the following issue pertinent to this analysis:
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Where a county library is funded by a general fund levy under Mon. Code
Ann. § 7-6-2501 and not uader Mont. Code Ann. 22-1-304(1), do the
county compmissioners have the authonty 10:

Modify the annual budget submitted by the county library trustees?

Previous Attorney General's opinions have acknowledged the broad statutory powers and
duties vested in 2 board of library trustees and the autonomy given to the trustees in goveming
the library. 42 Op. An'y Gen. No. $8-¢1988); 41 Op. Att'y Gen. Ne. 91(1986). In 4} Op. Aty - -
Gen. No. 91, Attorney General Greely considered whether a board of county conmmissioners
could: ... (2) modify the annual budget submitted by the library trustees even though it did not
exceed.the five-mill limut; ... .

In his 1986 opinion, Attormey General Greely rejected the proposition tha! a board of
county commussioners could modify the hbrary budget, explaining: -

The trustees’ power under section 22-1-309(6), MCA, to adopt an
anoual hudget forecloses the board of county commissioners from
effecting changes in such budget. The obvious purpose of the
trustees’ authority in library budget matters is to allow application
of their informed judgment to fisca) issues. Such authority is,
moreover, an integral aspect of the trustees’ independence without
which many of their other express powers would be rendercd
meapingless. The board of county commissioners’ only role in
library budget matiers is to assign a property tax Jevy amount,
which presently cannot exceed five mills, sufficient to satisfy the .
budgetary needs. The commissioners' fimction is thus puraly
ministerial with respect to the imposition of the levy,

Applying the holding presented in Attomey General Greely's op.inion1 Attomey General
Mazurek issued his opinion in 1999 stating in pertinent part.

Big Hom County's funding of the library through the general fund
does not allow counly commissioners to uswp the library trustees’ -
statutory authonty in sctting the library's budget and compensation
for the library staff In enacting the statutes regarding free public
libraries, the legislature clearly intended that Jibrary trustees be
given independent power to manage and operate libraries without
the threat of being censored by a city or county government. Sce
Mont. Code Ann, §§§§ 22-1-309, -310; 4] Op. Atty Gen. No, 91 at
394-95, To hold that a board of county commissioners could usurp
the library trustees’ express statutory authority by simply funding
the library's budget through the general fuod would defeat the very
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purpose of free public libraries and render meaningless §§§§ 22-1-
301 to -317. Accordingly, if the county commissioners fund the
library's budget through the general fund, the power to decide the
budget and library staff compensation still rests with the library
trustees as set forth in Mont. Code Ann. §§§§ 22-1-309 and -310.

Although the county commissioners cannot medify specific parts of the
budget adopted by library trustees if the library’s budget is funded through
the general fund, the commissioners may limit the overall funding of the
budget to five mills as if it were being funded pursuant to tax levy under
Mont. Code Ann. §§ 22-1-304. To find otherwise would allow library
trustees to adopt a budget that could assume the entire general fund levy.
Moreover, in enacting §§ 22-1-304, the legisiature only intended, absent a
vole pursuant to §§ 22-1-304(2), that a county governing body be
responsible for funding a library at a five-mill levy amount. To disregard
that five-mill limit simply because the library is funded through the
general fund would.ignore the clear intent of the legislature... .

1801 Agrendment to 22-1-304(1} -

The specific provisiom of Mont. Code Ann. § 22-1-304(1) (1986-1999) analyzed in
Attorney General Greely's opinion and Attorney General Mazurek’s opinion stated:

(1) Subject 10 15-10-420, the goveming body of a city or county
that has established a public library may levy in the swme manner
and at the same time as other taxes are levied a tax in the amount
necessary 1o mainlain adequate public libracy service. The special
tax levy that may be levied by the govemning body of a county may
not exceed 5 mills on the dollar on al) property in the county. The
special tax that may be levied by the governing body of a city may
not exceed 7 mills op the dollar on all property in the ciry. Mont.
Code Ann. 22-1-304 (1999).

1o 2001, the legistature amended the statute in adopting Chapter 574 Under 22-1-304(1)
(2001) the lepislature deleted the former Jast iwo sentences that read: "The special tax levy that
may be levied by the goverming body of & county mey pot exceed 5 mills on the dolar onall .
propetty in the county. The special tax that may be levied by the governing body of a city may
not exceed 7 mujls on the dollar on all propertyin the city." Those changes elimipated most of
the numeric mill levy limitations for specific govemment purposes that existed previously.

Mont. Code Ann. § 22-1-304(1) (2005) now reads as follows.

Subgeet to-§ 15-10-420, the governing body of a city or county that .
has established a public ibrary may levy in the same manner and at
thie same¢ tome as other taxes are levied a tax in the amount -
necessary to maintain adequate public ibrary service.
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For purposes of this analysis, and as applied 1o the facts stated above, this statute apphes.

WHETHER COUNTY COMMISSIONERS, THROUGH THEIR POWERS"

PROSCRIBED UNDER MONT. CODE ANN, §§ 7-4-2110, 7-6-2501 and 15-10-420,
HAVE THE AUTHORITY TO REDUCE THE DISTRIBUTION OF REVENUE "

TO A LIBRARY BOARD'S ANNUAL BUDGET CREATED UNDER THE
AUTHORITY OF MONT. CODE ANN. § 22-1-303?

Because of the 2001 amendment, Mont. Code Ann. § 22-1-304(1) (1999) can no longer
be analyzed in the same fashion it hac in the past. Instead, the amended language reflects thal the
county commissioners now have broader discrehonary authority over the distribution of overall
revenue to z county hibrary through the county general fund as proscribed under Mont. Code

Ann. § 7-6-2501 (2005).

Moreover, the powers and duties bsstowed upon the county commissioners through
Mont. Code Ann, §§ 7-4-2110 (2005) and 15-10-420 (2005) are also important, especially in

light of the present financial difficulties the county is facing.

Mont. Code Ann. § 7-4-2110 (2005) reads as follows:

The board of county commissioners has jurisdiction and power, under the
limitations and restrictions that are prescribed by law, to:

(1) supervise the official conduct of all county olficers and offivers of
all districts and other subdivisions of the county charged with assessing,
collecting, safekeeping, managing, or ursipg public yevenue;

(2) see that the officers faithfully perform their dutics;

(3) direct prasecutions for delinquencies,

{4) when necessary, require the officers to repew their official bonds,
make reperts, and present their books and accounts for inspection; and

(5) require the officers to supervise staff in a manner that complies with
personnel policies and procedures adopted by the county governing body.

{Emphasis added]
Maoant. Code Ann. § 7-6-2501 (20085) reads as follows:

Subject ta 15-10-420, the board of county commissioners may levy a tax
annually on the taxable property of the county for county public or
governmental purposes that is necessary to defray cusent expenses and
may Jevy taxes-that are required 10.be levied by special or local statutes.
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(Emphasis added])
Mont. Code Ann. § 15-10-420 (2005) reads in pertinent pant:

(1) (a) Subject to the provisions of this section, a governmental entity that is
authonized to impose mills may impose a mill Jevy sufficient to generate the -
amount of property taxes actually assessed in the prior year plus ope-half of the
average rat¢ of inflation for the prior 3 years. The maximum number of mills that
2 governmental entity. ojay impose is established by calculating the number of
mills required 1o generate the amount of property lax actually assessed i the
govermnmental umt in the prior year based on the current year taxable value, less
the current year’s value of newly taxable property, plus one-half of the average
rate of inflation for treprior 3 years.

(b) A governmental entity that does not impose the maximumn number of rmats -
authorized under subsection (1)(a) may carry forward the authority to impose
the number of mills equal to the difference between the actual number of nulls
imposed and the maximum number of mills authorized to be imposed. The mill
authority carnied forward may be impoased in a subsequent tax year.

[Emphasis added]

In place of the numeric mill levies, Mont. Code.Ann. § 15-10-420, as amended by 2001
Mont. Laws, cir. 574, allows the county 1o levy sufficient mills to raise the amount of property
tax raised in the previous year, subject to certain adjustments pot pertinent here. Since the five-
mill library levy bas beemr climimated, there is no longer a statutory basis to argue that the library
board has the authority to require the commissioners to levy five mills for upport of the library
budget.

.In each of the above statutes, the language is discretionary, not mandatory. This is critical,
a3 it allows the commigsianers flexibility in administering their duties with respect to the reveaue
available to fund the various taxing junisdictions.

ONC ON

THEREFORE, in my opinion, the 2001 statutory changes adopted ip 2001 Mont. Laws,
ch. 574, did not delete the library board’s authority to “determige” the amount of financial
support required by the library, vor did the legislature confer on the county commissioners the
authority to “modify” the determinations of the library boasd. Applying Mont. Code Ann. §22-1-
304(1)-,‘§'7&6-2501 and § 15-10-420 to the facts stated above, it appears clear that the county
commissioners, using their broad discretionary authority can v fact reduce the distribution of -
revenue 10 a library board’s annual budget if the revenue is not available, and since the five-mill -
Library levy has been climinated, there is no Ionger a statutory basis to argue that the library board -
has the authority to require the commussioners to levy five mills for support of the library budget.
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Respectfully submitted this /Q/&ay of January, 2006.

Patrick G. Begley
Altorney at Law
Felt, Martin, Frazier, Jacobs &

Rapkoch, P.C.
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